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• COURT OF APPEAL UPHOLDS COVERAGE DENIAL  
FOR INTRUSION UPON SECLUSION •
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In its recent decision of Demme v. Healthcare 
Insurance Reciprocal of Canada,1 the Court of 
Appeal addressed the commercial liability insurer’s 
duty to defend actions based on the tort of intrusion 
upon seclusion against an employee of the insured, 
ultimately affirming the insurer’s denial of coverage 
under the responding policy.

The plaintiff, Catharina Demme, a former registered 
nurse, commenced the action against the insurer, the 
Healthcare Insurance Reciprocal of Canada (“HIROC”) 

after HIROC denied her request for coverage in 
respect of eight underlying actions advanced against 
Ms. Demme and her employer, the Brampton Civil 
Hospital (“the underlying actions”). The underlying 
actions were commenced as a result of Ms. Demme 
having accessed over 11,000 patients’ medical records 
over the course of 2006 to 2016 in order to wrongfully 
access an automatic medication dispensing unit to 
obtain approximately 24,000 Percocet tablets.

With respect to the underlying actions against 
Ms. Demme, similar, but not identical, allegations were 
made against her in each action. All pleaded claims 
for the tort of intrusion upon seclusion, though some 
included additional causes of action in negligence, 
breach of statutory provisions, breach of fiduciary duty, 
and negligent infliction of mental and emotional distress.

In the action against HIROC, Ms. Demme brought 
a summary judgment motion with respect to her 
claims for a defence and coverage in the underlying 
actions under the responding HIROC policy. The 
motion was dismissed, prompting the appeal to the 
Court of Appeal.

SUMMARY JUDGMENT MOTION

On Ms. Demme’s motion for summary judgment 
in her action against HIROC, HIROC’s position 
grounding its denial of a defence to Ms. Demme in 
the underlying actions was two-fold.
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First, HIROC contended that the allegations 
in the underlying actions did not amount to an 
“occurrence” under the policy, which was defined in 
the policy as an “…accident, including continuous or 
repeated exposure to substantially the same general 
conditions, which result in bodily injury or property 
damage neither expected nor intended from the 
standpoint of the Insured.” HIROC’s rationale was 
that the bodily injury arising from Ms. Demme’s 
conduct was “expected or intended” by her.

Alternatively, HIROC contended that the 
allegations in the underlying actions fell within an 
intentional act exclusion in the policy.

Second, HIROC contended that the allegations 
against Ms. Demme in the underlying actions 
amounted to performance of a criminal act, thus 
falling within a criminal act exclusion in the policy.

The motion judge accepted HIROC’s position, 
concluding that there was no possibility that the claims 
against Ms. Demme for intrusion upon seclusion, 
being the true nature of the claims against her, could 
fall within the insuring agreement. The judge agreed 
that the injuries alleged in the underlying actions 
were not caused by an “occurrence”, as defined in 
the policy, because they were not unexpected or 
unintended on her part.

Further, the judge concluded that the claims 
advanced in the underlying actions fell within both 
the intentional act exclusion and the criminal act 
exclusion, as argued by HIROC.

APPEAL

The Court of Appeal framed four issues raised by 
Ms. Demme on her appeal.

First, the Court considered whether the motion 
judge misapplied the pleadings rule, which governs 
the duty to defend analysis, and the three-step 
process developed in the jurisprudence with respect 
to its application, namely:

1. reviewing the pleadings to determine the true 
nature of the claims properly pleaded;

2. considering whether any claims are wholly 
derivative in nature; and
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3. considering whether any of the properly pleaded, 
non-derivative claims could potentially trigger 
the insurer’s duty to defend.

While the Court noted that the usual duty to defend 
analysis considers the allegations pleaded in the 
statement of claim against the insured, it recognized 
that other pleadings may be considered as well as part 
of the analysis. However, the greatest weight must be 
given to the statement of claim against the insured.

Nevertheless, defence pleadings that include 
admissions of fact can be considered. The motion 
judge’s analysis was accordingly grounded in the 
statements of claim in the underlying actions, as well 
as Ms. Demme’s statements of defence.

Ms. Demme argued on appeal that the motion 
judge failed to give sufficient weight to two sets 
of facts pleaded in her statements of defence to the 
underlying actions when determining whether there 
was a “mere possibility” that a pleaded claim could 
trigger coverage under the policy.

The first set of facts relied on by Ms. Demme was 
her pleading that at all relevant times, Ms. Demme 
was suffering from a painkiller addiction due to 
chronic hip and knee pain. The second set of facts 
was that the intended target of her actions was the 
Percocet medication, not the information of the 
patients in the medical records she accessed.

The Court of Appeal did not accept that 
argument. The Court noted that those explanations 
or justifications by the plaintiff were not ignored by 
the motion judge, but understandably did not play a 
part in his analysis, which properly focused on the 
nature of the claim asserted against Ms. Demme and 
the terms of coverage provided by the policy.

The Court then considered Ms. Demme’s second 
ground of appeal, whether the motion judge erred in 
his treatment of the intentionality issue in respect of 
coverage for an “occurrence” and the intentional act 
exclusion.

In this regard, Ms. Demme argued that the motion 
judge failed to follow the Court of Appeal’s decision 
in Oliveira v. Aviva Canada Inc.2 She contended that 
this decision was binding authority for the proposition 
that “where a hospital’s insurance provides coverage 

for claims of ‘invasion or violation of the right of 
privacy,’ actions against a hospital employee for 
unlawfully accessing patient records and information 
involve the sort of conduct the policy was intended 
to cover and respond to.”

The Court rejected this argument, noting that the 
focus in Oliveira was on whether or not the employee 
nurse was an additional insured under the policy. That 
consideration is a separate issue from whether any 
policy definition of “occurrence” or intentional act 
exclusion may preclude coverage for and any duty 
to defend claims alleging intrusion upon seclusion 
against the nurse.

Ms. Demme also argued that the tort of intrusion 
upon seclusion encompasses not only intentional 
conduct, but also reckless conduct. As such, she argued 
that the motion judge had erred in failing to find a mere 
possibility that the claims against her in the underlying 
actions could be regarded as claims for damages bodily 
injury arising out of reckless rather than intentional 
conduct, which could bring such claims within the 
definition of “occurrence” in the policy, and remove 
them from the ambit of the intentional act exclusion.

The Court was not persuaded by this 
submission, finding that the discussion in Jones v. 
Tsige3 established the tort of intrusion upon seclusion, 
but did not support the proposition that a reckless act 
in the context of the tort equated to unintentional 
conduct. Rather, Jones placed reckless conduct on 
par with intention or deliberate conduct.

Ms. Demme also asserted that intrusion into 
patient medical records was simply an unintended 
consequence of her intentional conduct to obtain the 
Percocet pills, and those unintended consequences 
amounted to bodily injury that fell within the policy 
definition of “occurrence” and outside the scope of 
the intentional act exclusion.

The Court did not give effect to this argument 
either, however, noting that the relevant intention 
with respect to the tort of intrusion upon seclusion 
in this case is the intention to access private medical 
records, which, if demonstrated, amounts to an 
intention to cause the injury of the patients’ loss of 
control over their private information.
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Given the Court’s conclusions on the second 
ground of appeal, that the motion judge did not err in 
concluding that the claims in the underlying actions 
were not “occurrences” and were subject to the 
intentional act exclusion, the Court did not comment 
on Ms. Demme’s this ground of appeal, the motion 
judge’s treatment of the criminal act exclusion.

Finally, Ms. Demme contended that by the motion 
judge concluding as he did, he erroneously adopted 
an interpretation of the policy that nullified coverage 
for liability for bodily injury arising from “invasion or 
violation of the right of privacy,” thereby offending the 
principle that courts should avoid a policy interpretation 
that would render obtained insurance null, and would 
enable the insurer “to pocket the premium without risk”.

The Court, however, was not convinced by this 
submission. The Court noted that since the policy 
would cover negligence-based invasions of privacy, 

the lack of coverage for intentional intrusion upon 
seclusion would not nullify coverage under the policy.

Accordingly, the Court dismissed Ms. Demme’s 
appeal, fixing costs in favour of HIROC in the 
amount of $15,000 all-inclusive.

[Meryl Rodrigues is an associate at Rogers 
Partners LLP.  Her practice in civil litigation covers 
a wide array of areas, including occupiers’ liability, 
automobile negligence, property and subrogation 
claims, disability insurance claims, insurance 
coverage disputes, and class actions.  She most 
often acts on behalf of insurers, corporations and 
institutions in defending a variety of personal injury, 
wrongful death and property loss claims.]

1 [2022] O.J. No. 2976, 2022 ONCA 503 (Ont. C.A.).
2 [2018] O.J. No. 1670, 2018 ONCA 321 (Ont. C.A.).
3 2012 ONCA 32, 108 O.R. (3d) 241 (Ont. C.A.).

• RISKS ASSOCIATED WITH A SIMPLIFIED LIFE INSURANCE PROPOSAL 
AND NULLITY AB INITIO •

Santal Truong, Lawyer, Robinson Sheppard Shapiro
© Robinson Sheppard Shapiro, Montréal

Santal Truong

In the decision of Kabeya c. Compagnie 
d’assurance-vie RBC,1 (RBC) the Court concluded 
that a life insurance policy was null and void due 

to a false declaration by the insured regarding 
his Canadian citizenship status. The Court also 
considered the appropriateness of using a simplified 
form at the time of the application for a life insurance 
policy, as opposed to a more detailed application 
form, while recognizing the materiality of the false 
declaration in the insurer’s assessment of the risk.

THE FACTS

On November 6, 2015, the insured arrived in Canada 
from the Democratic Republic of the Congo as a 
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refugee protection claimant. On July 5, 2016, he 
signed a proposal for a temporary life insurance 
policy with RBC. A simplified form was used rather 
than a more elaborate form. The proposal contained 
a question “Are you a Canadian citizen?”, to which 
the insured answered in the affirmative.

Based on this answer, other questions such as 
whether he was a permanent resident and when he 
had arrived in Canada are not raised. The application 
was completed by an insurance advisor in the 
presence of a colleague, based on the information 
provided by the insured, and the life insurance policy 
was issued the same day. On August 30, 2016, the 
insured received a copy of the policy and agreed to 
its terms.

On May 18, 2017, at the age of 27, the insured 
died of natural causes.

Since this claim was related to a death occurring 
within the two years from the coming into force 
of the policy, the insurer proceeded to verify the 
accuracy of the information provided in the proposal. 
This revealed that, contrary to what he stated, the 
insured was not a Canadian citizen when he signed 
the proposal: he was a foreign worker residing in 
Canada under a temporary work permit.

On February 9, 2018, the plaintiff, the insured’s 
father and beneficiary under the policy, was 
informed that the policy was terminated because of 
the insured’s misrepresentation. Since he was not 
a Canadian citizen, the insured was not entitled to 
the insurance coverage sought and, therefore, the 
plaintiff’s claim for the $150,000 indemnity was 
denied by the insurer.

DECISION

In the Court’s view, the insured incorrectly answered 
both the questions on his citizenship and on his stay 
or residence outside Canada during the previous 
12 months. The Court was also satisfied that the 
misrepresentation was material to the assessment 
of the risk, both by RBC as by any other reasonable 
insurer, pursuant to article 2408 of the Civil Code of 
Quebec2 (CCQ).

The evidence revealed that disclosure of the 
insured’s status as a temporary worker at the time 
of the proposal would have led to the immediate 
refusal of his insurance application. A client who, 
like the insured, was neither a Canadian citizen 
nor a permanent resident would have been refused 
coverage outright. This policy is in accordance with 
the industry and the table ratings of other insurers.

The plaintiff further criticized the insurer for 
using the simplified process, arguing that if a more 
elaborate form had been used, the insured would 
almost certainly have disclosed his temporary status. 
He also claimed that the insurance counsellors had 
intentionally entered a false answer to the questions.

These claims were not upheld by the Court. 
The use of a simplified form is customary in the 
insurance industry, particularly in the case of a 
young man with no apparent health problems, 
and given the amount of insurance sought. It 
should be noted that the simplified form includes 
a pricing determination within the questions asked. 
Absent a problematic answer, the risk was deemed 
acceptable, given the initial test relative to the 
acceptability of the proposal, and the client was 
therefore automatically insured.

The Court also found that the questions raised in 
the proposal were asked verbatim and the answers 
recorded were those given by the insured. The 
questions were objective, clear and unambiguous 
and did not require any subjective appreciation by 
the client.

Insofar as the insured asserted that he was a 
Canadian citizen and denied having been outside the 
country during the previous 12 months, the insurer 
was not compelled to do any additional verification or 
investigation. The Court reiterated the basic principle 
of the client’s good faith, on which the insurer is 
entitled to rely, and concluded that the information 
required to assess the risk is in the answers in the 
proposal form. By giving an erroneous answer, 
the insured deprived the processing system from 
triggering a red flag, which would have signalled the 
need to perform an investigation. It should be noted 
that the insured’s hypothetical intention to mislead 
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the insurer was irrelevant, since the policy had been 
in force for less than two years.

In light of the above, the Court declared the 
nullity ab initio of the life insurance policy taken 
by the insured. The insurer was therefore justified in 
requesting the ab initio cancellation of the insurance 
policy pursuant to article 2410 CCQ.

[Santal Truong is a lawyer in the Insurance Law 
Group at Robinson Sheppard Shapiro. Her practice 
focuses on insurance matters, especially on cases of 
professional and civil liability.]

1 [2022] J.Q. no 2125, 2022 QCCS 1035 (Qu. S.C.).
2 C.C.Q.-1991.
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In cases where an insured’s claim contains one or more 
complex or difficult-to-prove grounds for denying 
coverage, insurers might be tempted to simply indemnify 
the insured and focus on the possible subrogation 
recourse that follows payment of the indemnity if a 
third party is at fault. However, insurers who choose this 
path must be mindful of all of the ramifications of this 
decision, as can be seen from a recent judgment handed 
down by Justice Lukasz Granosik of the Superior Court 
of Québec1 dealing with the conditions that must be 
present for subrogation in favour of the insurer to exist.

THE FACTS

The insureds in this matter owned an apartment 
building built by a general contractor. The contractor 
had hired a plumber to install plumbing fixtures and 
pipe fittings that were all from the same distributor.

After having purchased the building in 2007, 
the insureds chose to rent out the three apartments. 
In 2011, they decided to convert the building 

into condominiums, and the last tenants left their 
apartment on August 1, 2011. Between August 1, 
2011, and August 1, 2012, the building was vacant. 
One of the insureds regularly visited the building 
and took care of exterior maintenance, among other 
things. On August 1, 2012, the building sustained 
water damage, with the suspected cause of this loss 
being a broken toilet connector on the third floor.

The insureds filed a claim with their insurer, but 
the latter refused to indemnify them on the grounds 
that the building was vacant at the time of the loss. In 
June 2013, the insureds sued the insurer, but the parties 
reached an agreement: the insureds received a $140,000 
indemnification from the insurer in consideration for 
the execution of a release and discharge.

Afterwards, claiming to be subrogated in the rights 
of the insureds, the insurer filed an action against 
the general contractor for $140,000. The contractor 
called the plumber as a third-party defendant, and, in 
turn, the plumber did the same with the distributor. 
The defendants’ defence included the argument that 
the insurer could not file suit in this case because 
there simply had been no subrogation.

THE DECISION

Legal subrogation

The insurer argued that, having indemnified its 
insureds, it automatically benefitted from the legal 
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subrogation provided for in article 2474 of the Civil 
Code of Québec2 (CCQ). The insurer invoked the 
Quebec Court of Appeal decision rendered in the 
case of Kingsway General Insurance Co. v. Duvernay 
Plomberie et chauffage inc.,3 in support of its 
argument, a ruling it believed introduces the notion 
of “prospective subrogation” in Quebec civil law and 
allowing it to file a subrogation action despite the 
absence of an obligation to pay. The defendants, for 
their part, argued that legal subrogation cannot exist 
where the insurer is under no obligation to indemnify 
the insureds and that no such obligation existed in this 
case, the building being vacant at the time of the loss.

The judge did not agree with the insurer’s position, 
being of the view rather that the Court of Appeal’s 
decision in Kingsway mainly dealt with a procedural 
issue that did not apply in this matter. Moreover, 
the judge opined that such an interpretation would 
obviate article 1657 CCQ, which authorizes debtors 
to invoke the failure to comply with the conditions 
for subrogation to exist. The judge relied on the 
Supreme Court of Canada decision in ABB Inc. v. 
Domtar Inc.4 and concluded that there can only be 
legal subrogation pursuant to article 2474 if: both the 
insurer indemnifies the insured and an obligation to 
indemnify exists.5 Any payment made by the insurer 
when not required to do so therefore does not trigger 
this mechanism, according to the court.6 

The judge therefore had no choice but to determine 
whether the insurer actually had an obligation to 
indemnify the insureds. To do this, he had to assess 
whether the building was in fact “vacant” within the 
meaning of the insurance policy seeing as, if it was, 
the insurer was under no obligation to indemnify the 
insureds. Relying on a similar case rendered by 
the Superior Court of Quebec,7 which associated the 
word “vacant” with the “idea of abandonment,” the 
court reached a conclusion that was diametrically 
opposed to what the insurer was proposing.

The court therefore concluded that the policy’s 
exception applied in light of the fact that the triplex 
was “vacant” and found that the insurer was under no 
obligation to indemnify the insureds. As a result, there 
could be no legal subrogation in favour of the insurer.

Conventional subrogation

The insurer also maintained that the release and 
discharge executed by the insureds in consideration 
for the indemnity paid to them allowed the insurer 
to be conventionally subrogated to the rights of the 
defendants. Although the release and discharge in 
question did not explicitly provide for this type of 
subrogation, the insurer believed that it could be 
inferred from the document’s context. 

The judge set this argument aside on the grounds 
that article 1653 CCQ provides that conventional 
subrogation must not only be made in writing, but 
also provided for expressly. Here, the court did 
not find any intent to subrogate in the release and 
discharge, which only stipulated a framework 
for payment of the indemnity to the insureds. The 
judge therefore ruled that there was no conventional 
subrogation.

Given the absence of legal or conventional 
subrogation, the judge dismissed the insurer’s action 
against the defendants, as there was no right of 
action.

TAKEAWAY

This decision is a good example of why an 
insurer who decides to pay a claim when there are 
credible grounds for denying coverage must also 
consider the impact this decision may have on a 
possible future subrogation recourse. The parties 
potentially responsible for the loss may raise 
arguments in that action that would have been 
available to the insureds but for the settlement of 
the claim.

One possible solution for insurers in this type 
of situation would be to provide for a conventional 
subrogation or an assignment of rights with the 
insured. However, these agreements must be drafted 
in a manner that meets specific conditions.

The author wishes to thank law student Mathieu 
Canuel for his help in preparing this article.

[Charles A. Foucreault is a partner at Norton 
Rose Fullbright Canada LLP and practises civil and 
commercial litigation, with a focus on civil liability 
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and insurance law. His particular areas of interest 
are property insurance, general and professional 
liability insurance, municipal law, construction law 
and directors and officers’ liability as well as acting 
for clients in the context of class actions proceedings. 
Mr. Foucreault has given numerous presentations to a 
variety of audiences during training seminars regarding 
insurance, professional liability and civil proceedings.]

1 Sécurité Nationale compagnie d’assurance c. Bel Bro 
Inc., [2022] J.Q. no 1381, 2022 QCCS 723.

2 C.C.Q.-1991.
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2009 QCCA 926 (Kingsway).
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