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‘The most litigated insurance concept’

A lot of things can go wrong when a client agrees to add a counter-party
to a contract as an additional insured. Here’s what your clients
can do o reduce the risk of a nasty coverage dispule

cuire one party to add the other as an

additional msured, there 15 a rsk that
the actual insurance placed will not be
suitable, insurance lawyvers wam.

Clauses requiring one party to add an-
ather party a5 an additiemal insured can
appear m eomivacs loe mamienance provi-
slon, equipment installaton, commercial
leases, and construction, said insurance
defence lawyer Gemma Healy-Murphy of
law firm Rogers Partners LLP in Toronto.

Tt eould be gae of the most lilgated
insurance concepts in Canada" =said
Harmon Hayden, cwner of B.C.-based
Harmon Hayden Law. This is partly be-
cause the insurance placed does not al-
ways prowide the coverage that one party
of the other needs, he added.

I Fyour clients sign agreements that re-
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“The most difficult beoker task is
placing coverage for an already-signed
coniract that has binguage the broker
knows an insurer may nod be prepraned
Lo cover, or cover in the way reqguired,”
said Marcus Snowden, principal of
Snowden Law Professional Corpora-
tiom. “This is why getiing the broker in-
vorlved helfore signing is preferable.”
Commercial lines brokers should
also be sure to ask questions if they are
uncertain about terminology that some
contract lawyers use In agreements, or
wording that may be specific to a giv-
en industry (eg, leasing, construction,
property maintenance, etc.), Snowden
recommended. He added that commer-
cial brokers often have seoess to legal
coumngel who can provide the recpuired

imput to ensure the elause in question
iz properly understood. “Again, this is
done before rather than after signing the
agresment.”

What can go wrong? The insurance
placed may not match the contractual
documents or their contractual intent,
said Hayden. For example, some con-
tracts requiring one party to add the
other as an insured have specified policy
limits, said Healy-Murphy.

“It may say, “You are required to take
out & policy for the additional insured,
with paolicy limits of $5 million,™ she
said. “And maybe it turns out that the
policy was put in place for $2 million.”

As Hayden ohserves, “sometimes the
parties themselves may not have enough
sophistication to understanad  what &
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really means to add another party as an
additional insured and the scope of cov-
erape that provides.™

I general, what can parties to a con-
tract do o reduce the risk of a dispule
il one of those parties must place insur-
ance for the other? *Coverage placement
is nmever puaranteed, particularly in
hardening markets like the one develop-
ing now — 50 even the best commercial
brokers will sometimes have difficulty
placing a given risk,” Snowden said.

Snowden  represenied  Economical
Mutual Insurance Company in a cov-
erage dispute with renewahle energy
firm Sky Solar (Cansda) Lid., which was
named a5 an additional insured on a pol-
iy writien by Feonomical for eontractor
Marnoch Flectrical Services Inc. Mar-
nowch installed equipment for two of Sky
Solars Ontario renewable energy proj-
ects, one in Brampion and one in Bolton.
Fires oorurred at two of those projects
after those projects were transferred o
Firelight Solar Limited Partnership.

‘SERVPRO"

Sky Solar had to compensate Firelight
Solar Limited Parinership to the tune of
neezarly SG00,00L0,

Economical denied Sky Solar's Habili-
ty claim and a coverage dispute ensured.
Eronomical won and Sky Solar appealed.
In Sky Ceen Enerery Lid {5y Sodar (Camnaga)
Lid )} v. Economical Mubua! Inserance Com-
pany, redeased in Seplember, the Court of
Appeal for Onitario ruled in Fvour of Eoo-
neomical, dismissing Sky Solars appeal.

The coverage dispute was over what it
means when an sdditional insured is cov-
ered for something “arising out of oper-
ations" of the dient who buys the policy.

Marnoch had an endorsement on ils
Eronomical policy eovering Sky Solar as
an additional insured. That endorsement
covered Sky Solar “with respect to liahil-
ity arising out of the operations™ of Mar-
noch. The fires at the solar power sites
were blamed on transformers that were
supplicd — but not manufsciured — by
Marnoch. Those transformers were se-
beeted by Sky Solar, not by Marmoch.

Ontario Superior  Court Justice Pe-
ter Cavanagh concluded there was nod
enough “proximity” between Sky Solar's
devision (o wse the transforme it selected
and Marnoch's sctions to order and install
those transformers o delermine that Sky
Solar’s liability to Firelight arose out of
Marnoch’s "operations.”

In the end, Hayiden obhserved, the courd
decided that the damages arose out of Sky
Solars own independent alleged negli-
penee. 50 that meant thatl Sky Solar's al-
leged negligence was outside the scope of
coverage provided by the additional in-
sured endorsement on Marnoch's polioy

Sometimes when one party is requined
to acdd ancther parly to ils policy, it does
not actually comply with its part of the
bargain. "You want to gef that insurance
a5 so0n a5 possible” says Heaby-Murphoy.
*COiflen times, that step might nod be (ak-
en. Only later on, when there is a prob-
lem, doyou fimd oud the coverage was nof
pul in place and that you were not added
as an additional insured ™ cu

WATER
DAMAGE

SERVIGES

Th= fire & water -
specialists of

(] ! — L R 5
Canada home. So when the things that
matter most are on the line, maks sure
we are too by calling 1-800-5
or visiting

COMMERCIAL

Cleanup & restoration
SERVPRO#= are proud to call

SERVFRD
SEMVpDMD. CoOImi.

'\.-' _“*'
i

MOULD
REMEDIATION

.:-""E- ?"a

EIDREM EDFH.TIL'IN

___\.

STORM
DAaMALE

| mw

LOCATIONS ACROSS CANADA.
FRANCHISE OPPORTUNITIES AVAILABLE.
Servpra Industries
7111
Mississauga, OMN L

[Caradal _LD
ard Floo

S5M BC3

Syntex Orve,

Services in Canada provided by Independenily Crwmed and Cperaved
Franchize of Servpro Industries (Canada) ULC

canadtinundensriioren | Decombar 20200 leeary 2021 49




