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Insurance

Subrogation under Ontario Policy Change Form 44R:
Sharing on pro rata basis
By Emily Vereshchak

(July 7, 2020, 11:46 AM EDT) -- In Tuffnail v. Meekes 2020 ONCA 340,
the court determined that, when an insurer seeks to recover the amounts
it paid by way of subrogation, it has to share the recovery with the
plaintiff on a pro rata basis until the plaintiff receives full indemnification
under the judgment.

Overview

Gregory Tuffnail was a passenger who was injured in a single-vehicle
crash following a wedding reception. Tuffnail commenced an action against
the driver (Steven Meekes), the groom (Thomas Bolton), and Tuffnail’s
automobile insurer (State Farm Mutual Automobile Insurance Company).

Tuffnail sought a declaration that he was entitled to coverage under the
Ontario Policy Change Form 44R — Family Protection Coverage (OPCF 44R) endorsement, which had
been purchased by Tuffnail from State Farm. Meekes was an inadequately insured motorist within the
meaning of OPCF 44R.

State Farm defended the action and brought a third-party claim against the bartender, Steve
Coulthard, for contribution and indemnity for amounts it was required to pay pursuant to the OPCF
44R. The defendant, Bolton, also brought a third-party claim against Coulthard. However, Tuffnail
never sued Coulthard.

At trial, liability was apportioned among the parties. The following insurance coverage was available
to the tortfeasors:

Meekes (driver) – $200,000
Bolton (host) – $2,000,000
Coulthard (bartender) – $1,000,000

The trial judge ordered that State Farm pay Tuffnail $800,000, which the parties agreed was the limit
of coverage under the OPCF 44R.

The net amount recoverable from Meekes’, Bolton’s and Coulthard’s insurers was less than the
amount of the judgment in favour of Tuffnail. Tuffnail and State Farm disagreed as to who should
bear the shortfall.

The trial judge ordered that State Farm was entitled to pursue recovery of its subrogated interest
against Bolton and Coulthard, and that State Farm would share with Tuffnail on a pro rata basis any
amounts it recovered by way of subrogation until Tuffnail received full indemnification pursuant to the
terms of the OPCF 44R endorsement.

Appellate decision

On appeal, Tuffnail argued that the trial judge erred in ordering that State Farm share any amounts it



recovers by way of subrogation with Tuffnail only until Tuffnail received full indemnification. On cross-
appeal, State Farm argued that the trial judge erred in requiring it to share at all.

The court considered s. 278 (1) of the Insurance Act R.S.O. 1990, c.I.8, which permits an insurer to
subrogate before the insured is fully indemnified, and s. 278(2), which stipulates that, where the net
amount recovered is insufficient to provide complete indemnity, the insurer and insured recover pro
rata.

The court noted that s. 20 of the OPCF 44R also modified State Farm’s right of subrogation, which
permitted State Farm to subrogate even sooner (when a claim is made under the OPCF 44R).
However, the court noted, that the OPCF 44R is silent on what happens where the net recovery is
insufficient to provide complete indemnity.

The court concluded that the trial judge’s decision contained a possible unintentional error, as it made
no sense to require the pro rata sharing of those amounts that State Farm would receive by way of
subrogation only until Tuffnail received full indemnification pursuant to the terms of the OPCF 44R.

State Farm argued that indemnification for the purpose of s. 278(2) would be achieved on Tuffnail’s
recovery of the OPCF 44R policy limit. However, the court opined that, if the trial judge had intended
to give effect to this position, there would have been no need to provide both for State Farm’s
payment of $800,000 and for pro rata sharing with Tuffnail out of State Farm’s recovery on
subrogation.

The court highlighted that an insurer pays under an insurance contract before it can seek to recover,
by way of subrogation, the amounts that it paid to its insured. As such, the wording of the trial judge
gave no effect to the purpose of s. 278(2).

Though the OPCF 44R is silent on what happens where the net recovery is insufficient to provide
complete recovery, the court concluded that s. 278(2) fills that gap.

While State Farm’s right of subrogation arose under the OPCF 44R, State Farm also acquired a right
of subrogation under the stricter provisions of s. 278(1). By virtue of the judgment, if not before,
State Farm had assumed liability for payment under the OPCF 44R, thereby meeting the stricter
precondition for subrogation in s. 278(1). Further, State Farm would have made payment under the
OPCF 44R by the time the issue of sharing of recovery would arise.

The court allowed Tuffnail’s appeal and altered the judgment to provide that State Farm was entitled
to pursue recovery of its subrogated interest against Bolton and Coulthard, and that State Farm
would share with Tuffnail on a pro rata basis, any amounts it recovered by way of subrogation until
Tuffnail received full indemnification under the judgment.

This is part two of a two-part series. Part one: Joint liability under Ontario Policy Form 44R: Third
party’s policy ‘available.’
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