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Insurance

Joint liability under Ontario Policy Change Form 44R:
Third party’s policy ‘available’
By Emily Vereshchak

(June 30, 2020, 9:23 AM EDT) -- In Tuffnail v. Meekes 2020 ONCA 340,
the Court of Appeal addresses issues related to underinsured automobile
coverage. The court interprets s. 7 of the Ontario Policy Change Form 44R
— Family Protection Coverage (OPCF 44R) endorsement and concludes:

1. The amounts available under the OPCF 44R endorsement are excess to
the amounts available to the plaintiff from the insurers of a person jointly
liable with the inadequately insured motorist.

2. A plaintiff does not need to sue a tortfeasor in order for the tortfeasor to
be found jointly liable. In other words, the tortfeasor’s insurance can be
“available” to the plaintiff, even if the plaintiff does not sue the tortfeasor.

3. Under the OPCF 44R, a subrogated claim advanced by an insurer by way
of a third-party claim is necessarily based on the third party’s status as a

potentially responsible joint or concurrent tortfeasor.

Trial decision

Gregory Tuffnail was injured in a single-vehicle crash following a wedding reception. Tuffnail sued the
driver of the vehicle (Steven Meekes), the groom (Thomas Bolton) and Tuffnail’s automobile insurer
(State Farm Mutual Automobile Insurance Company).

Tuffnail sought a declaration that he was entitled to coverage under the OPCF 44R, which had been
purchased by Tuffnail from State Farm. Meekes was an inadequately insured motorist within the
meaning of OPCF 44R.

State Farm brought a third-party claim against the bartender at the reception, Steve Coulthard, for
contribution and indemnity for amounts it was required to pay pursuant to the OPCF 44R. The
defendant, Bolton, also brought a third-party claim against Coulthard. However, Tuffnail never sued
Coulthard.

At trial, liability was apportioned amongst the parties as follows:

Meekes (driver) — 65 per cent
Bolton (host) — 20.03 per cent
Coulthard (bartender) — 11.12 per cent
Tuffnail (plaintiff) — 3.85 per cent

The following insurance coverage was available to the tortfeasors:

Meekes — $200,000
Bolton — $2,000,000
Coulthard —$1,000,000



The net amount payable to Tuffnail exceeded the aggregate insurance coverage available.

The trial judge considered whether Coulthard’s insurance coverage was “available” to Tuffnail, which
would reduce State Farm’s liability to Tuffnail pursuant to s. 7 of the OPCF 44R:

“7. The amount payable under this change form to an eligible claimant in excess to an amount
received by the eligible claimant from any source, other than money payable on death under a
policy of insurance, and is excess to amounts that were available to the eligible claimant from
[…]

b) the insurers of a person jointly liable with the inadequately insured motorist for the
damages sustained by an insured person” [emphasis added].

As Tuffnail had not commenced a claim against Coulthard and named Coulthard as a defendant, the
trial judge concluded that the proceeds of Coulthard’s policy were not available within the meaning of
s. 7 of the OPCF 44R. Therefore, State Farm could not also deduct the limits of Coulthard’s insurance
coverage and was required to pay the entire amount applicable under the OPCF 44R.

Appellate decision

On appeal, the court determined that Coulthard was “jointly liable” to Tuffnail within the meaning of
s. 7b), and as such, his insurance was available to Tuffnail pursuant to s. 7b). Accordingly, State
Farm was entitled to deduct the limits of Coulthard’s insurance coverage in calculating the amount it
was required to pay Tuffnail.

The court considered that, in State Farm’s claim for contribution and indemnity against Coulthard in
respect of any amounts it was called upon to pay Tuffnail, State Farm actually had made a
subrogated claim against Coulthard on behalf of Tuffnail. State Farm had no independent right to
claim against Coulthard, as State Farm did not cause or contribute to Tuffnail’s damages. As such,
the consequence of State Farm’s claim was that Coulthard’s liability to Tuffnail was put in issue.

Section 278(1) of the Insurance Act R.S.O. 1990, c.I.8 provides an insurer with the right of
subrogation to all rights of recovery of its insured and allows the insurer to bring an action in the
same of its insured to enforce those rights.

Section 20 of the OPCF 44R states that an insurer is subrogated to the rights of the claimant and
may maintain an action in the name of that claimant against the inadequately insured motorist and
the persons referred to in s. 7 of the change form.

The court noted that State Farm’s third-party claim made an allegation of negligence against
Coulthard vis-à-vis Tuffnail. At trial, the jury found that Coulthard was partially liable for the
plaintiff’s injuries.

The court concluded that Coulthard was jointly liable with Meekes within the meaning of s. 7 of the
OPCF 44R. This was based on the nature of State Farm’s subrogated action, the trial judge’s
determination that State Farm had a right of subrogation against Coulthard under s. 20 of the OPCF
44R, and the jury’s finding of Coulthard’s liability.

State Farm was thus entitled to deduct Tuffnail’s percentage of the proceeds from the Meekes policy,
the Bolton policy and the limits of the Coulthard policy, limiting its exposure under the OPCF 44R.

This is part one of a two-part series.

Emily Vereshchak is an associate lawyer at Rogers Partners LLP. Her civil litigation practice focuses
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occupier’s liability and product liability.
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