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Below is an update from November 2015 on the application of the doctrine of 

laches in loss transfer. It is followed by the original commentary on the matter from 

May 2014. 

 

November 2015 Update 

 

The Ontario Court of Appeal has just released its decision in the appeals of Intact 

Insurance Co. of Canada v. Lombard General Insurance Co. of Canada (on appeal from 

Justice Chiappetta) and Zurich Insurance Company v. TD General Insurance Company, 

(on appeal from Justice Lederman), which were heard together.   

 

The issue in dispute, as discussed in our prior updates below, is whether the equitable 

doctrine of laches can be applied in the defence of loss transfer claims.    

 

The Court of Appeal decided that “a loss transfer claim is clearly a statutorily provided 

legal right to indemnity and not an equitable claim or claim for equitable relief”.  The Court 

agreed with Justice Chiappetta that the defence of laches cannot be invoked in response 

to a loss transfer claim under s.275 of the Insurance Act.   

 

As such, there now appears to be no protection for second party loss transfer insurers 

against late surfacing loss transfer claims, even if they are advanced many years after the 

loss. As determined by Justice Chiappetta and now endorsed by the Court of Appeal, 

there is no place in loss transfer for the operation of the equitable doctrine of laches.   
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May 2014 Update 

 

A decision by Justice Lederman of the Ontario Superior Court of Justice released May 27, 

2014, Zurich Insurance Company v. TD General Insurance Company, 2014 ONSC 3191 

(Can LII), has affirmed that the equitable doctrine of laches is indeed available to assist 

second party insurers in what has become a rather protracted struggle against first party 

insurers’ ability to advance loss transfer claims many years after accident benefits began 

to be paid.   

 

The link to the decision is: 

http://www.canlii.org/en/on/onsc/doc/2014/2014onsc3191/2014onsc3191.html 

 

Background 

 

The decision of the Ontario Court of Appeal in Markel Insurance Company of Canada v. 

ING Insurance Company of Canada, 2012 ONCA 218 (CanLII), 2012 ONCA 218, 109 

O.R. (3d) 652, gave first party insurers the ability to unilaterally control when the limitation 

period is triggered for their loss transfer claims by simply delaying the presentation of their 

indemnity demands.  In that case, the Court of Appeal held that the applicable limitation 

period runs only from the day after a request for indemnification is delivered to the second 

party insurer.   

 

Notwithstanding the Court of Appeal’s interpretation of the limitation period for loss 

transfer, second party insurers continued to assert the defence of laches in cases where 

loss transfer claims were advanced late.  However, in September 2013, in Intact 

Insurance Co. of Canada v. Lombard General Insurance Co. of Canada, 2013 ONSC 

5878 (CanLII), 2013 ONSC 5878, Justice Chiappetta found that the equitable doctrine of 

laches does not apply to loss transfer claims. She noted that a “statutory claim under 

s.275 of the Insurance Act is devoid of equitable relief” and “granting the equitable laches 

defence pursuant to this particular statutory claim is not appropriate.”   

 

The Case 

 

In the case before Justice Lederman, Zurich appealed from a decision of Arbitrator 

Bialkowski in which he was asked to decide whether the loss transfer claims of TD were 

barred. The arbitrator agreed with the analysis and finding of the Ontario Court of Appeal 

in Markel v. ING with respect to the application of the two year limitation period, and found 

that TD satisfied the limitation period having commenced arbitration proceedings within 

http://www.canlii.org/en/on/onsc/doc/2014/2014onsc3191/2014onsc3191.html
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two years of its initial demand for indemnity.  The arbitrator also determined that, although 

he disagreed with the decision, he stated that he was bound by the finding of Justice 

Chiapetta that the doctrine of laches cannot be applied to a statutory claim for loss 

transfer.  He also held that, in any event, Zurich had failed to establish “the necessary 

components of laches…one of them being presumed prejudice or actual prejudice.” 

 

On appeal from the arbitrator’s decision, Justice Lederman found, contrary to Justice 

Chiapetta, that laches can be asserted in the context of loss transfer claims, stating: 

 

[22]           It therefore appears that Ontario’s loss transfer regime possesses an 

equitable flavour because it is designed to address unfairness between 

participants in the province’s insurance industry, and that is a sufficient basis to 

permit the application of the doctrine of laches. Alternatively, I find that the 

fusion of law and equity, which has evolved in order to achieve fairness and 

justice, requires a finding that laches can apply in this case. Accordingly, I find 

that the doctrine of laches applies, under certain circumstances, to delayed loss 

transfer claims made by first party insurers. … 

 

Justice Lederman also found that the arbitrator erred in his finding that Zurich had not 

successfully proved the requisite elements of the doctrine.  The judge held that prejudice 

need not be proven to succeed with a defence based on laches and, in certain situations, 

acquiescence will be sufficient.  He stated: 

 

[34]           … A review of the authorities suggests that laches has two branches, 

acquiescence and prejudice, and each can constitute a stand-alone ground for the 

doctrine’s operation. … 

 

[37]           In light of these authorities, I conclude that as a separate branch of 

laches, acquiescence can, in some circumstances, justify the application of laches 

in the absence of prejudice. … 

 

[45]           In Manitoba Métis Federation, supra, however, the Supreme Court at 

least implied that in some cases, delay might be interpreted as a clear act by the 

plaintiff amounting to acquiescence. The Court stated the following, at para. 147: 

 

In the context of this case—including the historical injustices suffered by the 

Métis, the imbalance in power that followed Crown sovereignty, and the 

negative consequences following delays in allocating the land grants—
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delay by itself cannot be interpreted as some clear act by the claimants 

which amounts to acquiescence or waiver: see para. 147. 

 

[46]           Moreover, Bulletin A-11/94 states that a first party insurer should notify a 

second party insurer of a loss transfer “promptly”. The directive to act “promptly” 

demonstrates the perceived importance of timely claims for the effective operation 

of the loss transfer claim regime. The Bulletin is not legally binding; however, as 

sophisticated participants in the insurance industry, I assume both parties were 

aware of it. TD, with full knowledge that it is supposed to deliver a Notice of Loss 

Transfer “promptly”, and with full knowledge that it likely had a loss transfer claim 

against Zurich, failed to make a request for almost 11 years. 

 

[47]           Given the directive in the Bulletin, the fact that TD is a sophisticated 

insurer that had knowledge, capacity and freedom with respect to its rights, and 

perhaps most importantly, the almost 11-year delay, I find that TD’s delay in 

requesting loss transfer gave rise to an inference that it had abandoned or waived 

its rights to the claim.   

 

[48]           As a matter of justice between the parties, Zurich should not have to 

pay the amounts sought in the two Loss Transfer Requests for Indemnity even 

though they equate to only approximately 50 per cent of the total benefits paid by 

TD. 

 

Conclusion 

 

[49]           In summary, I conclude that acquiescence alone is enough to apply the 

doctrine of laches and preclude TD from pursuing indemnity, and that prejudice is 

not a necessary element to a laches defence. The Arbitrator erred in law in not 

considering or finding that there was acquiescence in the egregious delay on the 

part of TD in serving its first request for indemnification. 

 

[50]           The appeal is therefore allowed. The Arbitrator’s decision is set aside 

and TD’s loss transfer application is dismissed. 

 

Justice Lederman has recognized that second party loss transfer insurers should have 

some protection against claims advanced years after the loss giving rise to the accident 

benefits payment obligations. Justice Lederman has breathed life back into the laches 

defence in loss transfer matters, and his decision is in direct conflict with that of Justice 
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Chiapetta in Intact v. Lombard, who held that there was no place in loss transfer for the 

operation of the doctrine of laches.   

 

Leave to appeal the decision of Justice Chiapetta in Intact v. Lombard to the Ontario 

Court of Appeal was granted in late January.  We understand that the appeal hearing has 

been scheduled to proceed in late June. It will be interesting to see whether TD launches 

an appeal of Justice Lederman’s recent decision, since it should be heard together with 

the Intact v. Lombard appeal. 


