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Insurance

Relief from forfeiture in context of recoverable
depreciation
By Modasir Rajabali

(March 11, 2020, 2:41 PM EDT) -- In Champion Products Corp. v. Intact
Insurance Company 2020 ONCA 111, the Court of Appeal reversed a $3
million judgment granted in favour of an insured in relation to the
destruction of a building due to a fire. The dispute focused on whether the
insured was entitled to be indemnified for recoverable depreciation (the
difference between the destroyed building’s actual cash value at the time
of the fire and the cost to replace it).

Background facts

Champion owned and occupied a commercial building in Windsor, Ont.,
which was destroyed by fire on Feb. 5, 2011. Intact insured Champion
under a multiperil commercial insurance policy.

Under a rider provision in the insurance policy, Champion was entitled to
replace the destroyed building if the replacement was of “like kind and quality” and effected with
“due diligence and dispatch.”

On May 6, 2013, the parties entered into an agreement (the first agreement) where they consented
to the actual cash value and replacement cost of the destroyed building. As part of this first
agreement, Champion also had 24 months from May 6 to proceed with a replacement of the
destroyed building, after which any claim for recoverable depreciation would be waived and forever
forfeited.

Prior to the expiry of the 24-month deadline, on Feb. 17, 2015, Champion entered into an agreement
to purchase a Scarborough, Ont., property, which was approved by Intact on April 29, 2015.
Correspondence was exchanged between Champion and Intact and on May 1, 2015, a settlement
agreement (the second agreement) was reached regarding the outstanding issues of the building loss
claim.

This second agreement included a payment of $3 million with a condition precedent that Champion
close the purchase of the Scarborough property. However, Champion terminated this agreement in
mid-November of 2015 and had entered into a different agreement to purchase a building in
Pickering, Ont., without notifying Intact.

Intact discovered Champion’s failure to comply with the second agreement on Nov. 27, 2015.
However, Intact gave consideration to whether the Pickering property would be a suitable
replacement. On Feb. 16, 2016, Intact informed Champion that the failure of closing the Scarborough
property meant that Champion forfeited its entitlement to recoverable depreciation. Champion moved
for a summary judgment motion for a declaration and a relief from forfeiture.

The motion judge held that the second agreement amended the first agreement, which meant that
the stipulated 24-month replacement deadline was waived. Moreover, the motion judge held that
Intact had waived Champion’s failure to close the Scarborough transaction. The motion judge granted
partial summary judgment to Champion in the amount of $3 million.

Court of Appeal
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On appeal, Intact argued that the motion judge erred by concluding that Intact had to give Champion
notice of forfeiture for forfeiture to occur.

In turn, Champion submitted that when Intact advanced $3 million on June 29, 2015, to complete
the purchase of the Scarborough property, Intact knew that the 24-month replacement deadline
pursuant to the first agreement had expired. As such, Intact’s behaviour represented a complete
waiver of the 24-month replacement period.

The Court of Appeal held that the second agreement did not invalidate the forfeiture provision in the
first agreement. In reality, the failure to close the Scarborough property indicated a default and an
automatic forfeiture.

As such, the issue Intact faced was whether to accept the Pickering property as a suitable
replacement to the Scarborough property. However, Intact’s consideration of the Pickering property
did not necessitate an intention by Intact to grant Champion relief from forfeiture due to default.

On the issue of whether Champion was entitled to relief from forfeiture, the Court of Appeal held that
Intact had indemnified Champion for the actual cash value of the destroyed building. As such, absent
a closing of the replacement building, Champion was not entitled to recoverable depreciation.
Further, Intact was not contractually obliged to accept the Pickering building as a suitable
replacement once default had occurred.

Conclusion

If an insurance policy, or an agreement between an insurer and an insured, requires the insured to
comply with a condition before being entitled to indemnity, the insurer does not waive the condition if
it fails to give notice of forfeiture.

Further, in order to waive a default by the insured, the communications by the insurer must
demonstrate an unequivocal and conscious intention to unconditionally waive the default. An insurer
is entitled to consider granting relief from forfeiture without waiving any rights under the policy or
under any agreements.

Modasir Rajabali joined Rogers Partners LLP in 2019. He practises civil litigation, with a focus on
occupier’s liability, municipal liability and automobile tort claims.
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